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Title IX;: The Basics

) Applies to programs or activities

o operated by schools that receive
| federal financial assistance,
including elementary and
secondary schools, colleges,
universities, whether public or
private.

Prohibits schools receiving federal
funds from discriminating on the
basis of sex.

Connecticut law also protects individuals from discrimination on
the basis of sexual orientation and gender identity/expression.
prmmieem i Federal law changes expected in April 2022. ’
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Additional Laws May Come Into Play

Title VII

e CT law protects students e Protects employees
and employees against against discrimination on
discrimination on the the basis of sex.
basis of sex e SCOTUS has determined

e This includes protection that this includes
on the basis of sexual protection on the basis of
orientation and gender sexual orientation and
identity and expression gender identity and

expression.

© 2021 Shipman & Goodwin LLP. All rights reserved.
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Title IX Enforcement

OCR

e Federal DOE agency e Federal government (DOJ)
responsible for ensuring e Individual legal claims
equal access to education e Class claims

and promoting educational
excellence through
enforcement of civil rights

e |[nvestigates allegations of
discrimination and obtains
remedies for complainants
to address discrimination

© Shipman & Goodwin LLP 2020 7
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2020 Final Regulations - What’s New?

MA definition of sexual harassment
M duty for schools to only investigate complaints of
conduct that occurred within their program or activity

Mﬁxdoption of an “actual knowledge” and “deliberate
indifference” standard

Under the Final Regulations, if a school district has actual
knowledge of sexual harassment in a district education program

or activity, the district must respond promptly in a manner that
is not deliberately indifferent.

MA detailed grievance process for formal complaints of

sexual harassment — specific roles for administrators in
grievance process

© Shipman & Goodwin LLP 2020
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Grievance Process v. Procedure

————

Complaints of sex
discrimination involving
allegations of sexual

Complaints of sex
discrimination that DO NOT

involve sexual harassment

harassment

Grievance Grievance
Process Procedure
This process is outlined in Districts have more flexibility
great detail in in the details of the
the Final Regulations grievance procedure, so long as it is

prompt and equitable

© Shipman & Goodwin LLP 2020 11
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“Sex Discrimination” - What About Sexual Orientation
and Gender Identity?

On March 8, 2021, President Biden issued Executive Order 14021,
Guaranteeing an Educational Environment Free from
Discrimination on the Basis of Sex, Including Sexual Orientation or

Gender Ildentity.
* The OCR is currently reviewing the Final Regulations following this

Executive Order.

On June 16, 2021, the OCR issued a Notice of Interpretation
explaining that it will enforce Title IX’s prohibition on sex
discrimination to include discrimination based on sexual
orientation and gender identity.

© Shipman & Goodwin LLP 2017
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“Actual Knowledge”

The District must respond to “actual knowledge” of sexual harassment.

In elementary and secondary schools, the District is
deemed to have (KNOW when notice of sexual
harassment or allegations of sexual harassment:

1. is given to the Title IX Coordinator
2. is given to any official of the District
3. s given | |

If any employee is on notice of sexual harassment, the employee
must alert the administration as promptly as possible.

© Shipman & Goodwin LLP 2020 15
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More Definitions

means an individual who is alleged to be the victim
of conduct that could constitute sexual harassment.
means an individual who has been alleged to be the
perpetrator of conduct that could constitute sexual harassment.
means a document filed by a complainant or

signed by the Title IX Coordinator alleging sexual harassment
against a respondent and requesting that the Administration
investigate the allegation of sexual harassment.

A “document filed by a complainant” means a document or electronic submission that
contains the complainant’s physical or digital signature, or otherwise |nd|cates that the
complainant is the person filing the formal complaint.

© Shipman & Goodwin LLP 2020
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Types of Sexual Harassment

Unwelcome
conduct so severe,
pervasive and

Sexual assault,
dating violence,

Quid Pro Quo

“This for offensive that domestic
it effectively denies a .
That” person equal access to V|oler.|ce,
the District’s education stalklng

programs or activities

Important Note: Definition of sexual harassment under Title
VIl (employees) and Connecticut law is broader (more
protective) than this new Title IX definition.

© Shipman & Goodwin LLP 2020 19
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Severe, Pervasive, Offensive Unwelcome Conduct

s =
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When a teacher, school
employee, other student, or third
party engages in unwelcome
conduct that is determined by a
reasonable person to be so
severe, pervasive, and objectively
offensive that it effectively denies
a person equal access to the
District’s education program or
activity.

Shipman & Goodwin LLP 2020 21
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Examples of Sexual Harassment

Unwanted sexual advances, requests for sexual favors, or other verbal,
nonverbal, or physical conduct of a sexual nature including:

© Shipman & Goodwin LLP 2020

Statements or other conduct indicating that a student’s submission to, or rejection of,
sexual overtures or advances will affect the student’s grades and/or other academic
progress.

Unwelcome attention and/or advances of a sexual nature, including verbal comments,
sexual invitations, leering and physical touching.

Display of sexually suggestive objects, or use of sexually suggestive or obscene remarks,
invitations, letters, emails, text messages, notes, slurs, jokes, pictures, cartoons, epithets or
gestures.

Touching of a sexual nature or telling sexual or dirty jokes.
Making sexual comments, jokes or gestures (written or verbal).

Distributing sexually explicit images such as drawings or pictures, or written materials
(including cyber-distribution).

Transmitting or displaying emails or websites of a sexual nature.
Calling students sexually charged names.

Spreading sexual rumors.

23
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Scope of District’s Education Programs and Activities

For purposes of investigations and complaints of sexual harassment, education
program or activity includes locations, events, or circumstances over which the
District exercises substantial control over the context in which the sexual
harassment occurs and the person accused of committing harassment.

School buildings/ At school, on school Distance learning

bus, on field trips, at
school-sponsored

activities (including

athletics), academic
conferences, etc.

on cCampus

© Shipman & Goodwin LLP 2020 25
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Reporting

Any person may report sex discrimination, including
sexual harassment, whether or not the person
reporting is the person alleged to be the victim of
conduct that could constitute sex discrimination or
sexual harassment.

Reporting £ A All employees of the District have an obligation
s T < toreportinstances of sexual harassment.

Only conduct that is alleged to have occurred
against a current student or employee, or an
applicant, and in the United States, falls under
Title IX.

© Shipman & Goodwin LLP 2020 27
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Grievance Process for Allegations of Sexual Harassment

e

District receives notice or actual

knowledge of sexual harassment

e
| |

Formal complaint is filed by the

District offers supportive
measures

complainant or signed by the Title IX
Coordinator

7 \

Informal Resolution
Process

Investigation

®

If no agreement is
reached

Decision Regarding
Responsibility

lhl

=
§

© Shipman & Goodwin LLP 2020 29
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Title IX Coordinator: Obligations

o The District must designate and authorize at least one employee
to coordinate its efforts to comply with its responsibilities under
Title IX. This is the “Title IX Coordinator.”

e This specific title must be used to identify this individual.

e Must be trained on Title IX policies and procedures.

e All training materials must be posted on the District’s
website.

Training

e Monitor the District’s compliance with Title IX.
e Ensure appropriate education and training is provided.

ObllgatIOI’IS e Coordinate the response to all reports of sex
discrimination and sexual harassment.

© Shipman & Goodwin LLP 2020
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Supportive Measures
The Title IX Coordinator must promptly contact the complainant to discuss the
availability of supportive measures, consider the complainants wishes with
respect to supportive measures, inform the complainant of the availability of
supportive measures with or without filing a formal complaint, and explain to
the complainant the process for filing a formal complaint.

Non-disciplinary

#H

Non-Punitive

-

Individualized
(as appropriate and reasonably available) |

Without fee
(to complainant or respondent)

Before or after filing of formal complaint or
where no formal complaint is filed ]

J

Supportive Measures

© Shipman & Goodwin LLP 2020 33
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Emergency Removal

While the District must go through the grievance process before
imposing any disciplinary sanctions or other actions that are not
supportive measures, the District can remove a student
respondent on an emergency basis.

The District must undertake an individualized safety and risk
analysis and determine that an immediate threat to the
physical health or safety of any student or other individual
arising from the allegation justifies removal.

The respondent must be provided with written notice and an
opportunity to challenge the decision immediately following
removal.

This does not change any rights students have under the IDEA,
Section 504, or the ADA.

© Shipman & Goodwin LLP 2020 35
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“Formal Complaint”

means a document filed by a
complainant or signed by the Title IX Coordinator alleging
sexual harassment against a respondent and requesting that

the recipient investigate the allegation of sexual
harassment.

© Shipman & Goodwin LLP 2020
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When Should Title IX Coordinator Sign a Formal Complaint?

* There may be times when a complainant does not want to file
a formal complaint. The Title IX Coordinator may respect the
complainant’s wishes if doing so is not clearly unreasonable
in light of the known circumstances.

* |f the Title IX Coordinator deems it clearly unreasonable in
light of the known circumstances to not proceed with the
formal grievance process, the Title IX Coordinator must sign a
formal complaint. Thus, the formal grievance process would
begin.

Query: Under what circumstances may a

decision not to sign a complaint be considered
“clearly unreasonable?”

© Shipman & Goodwin LLP 2020 39
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Grievance Process: Basic Requirements

Evaluation of Evidence

Without Bias or

Conflict of Interest

e The grievance process e The designated Title IX
requires an evaluation of all Coordinator, investigators,
relevant evidence — decision-makers, and
including both inculpatory informal resolution
and exculpatory evidence. facilitators must not have a

e Credibility determinations conflict of interest or bias
may not be based on a against complainants or
person’s status as a respondents generally, or
comp]ainant’ respondent' an individual complainant

or witness. or respondent
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0Z0T d11 Uimpoo9 3 uewd|ys @

1d92u0d
9Y1 JO 9AI1RJISN||I 9C 0} PIPUILUI S| pue Me| 3yl JO Seale Jaylo WoJ) uayel si uolulap
SIY] "suolle|ngay |eulq ayjy uj papnoul Jou st ,1Sa493ul JO 19114U02,, JO UoIHUI}RQ

'U0I3e313S9AUI Y3 JO SWOIINO BY1 Pa1Ia4e

1ey3 S1saJalul |eljiwey Jo/pue |ejoueul) ‘jeuosiad aney

(S)423ew-uolsiosp Jo/pue (s)JolesiasaAul 4ojeulploo) X|
9|31 8yl 3.yl usaAo.Jd S| 31 Usaym SJnI20

1S2J491U] JO 121)}U0)D),,




occurs when it is proven that the Title IX Coordinator,
investigator(s), and/or decision-maker(s) demonstrate
actual bias, rather than the appearance of bias. Actual bias
includes, but is not limited to, demonstrated personal

animus against the respondent or the complainant and/or
prejudgment of the facts at issue in the investigation.

Definition of “bias” is not included in the Final Regulations. This definition is taken
from other areas of the law and is intended to be illustrative of the concept.
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Notice of Allegations

Upon receipt of a formal complaint of sexual harassment, the District
must provide a written notice to the known parties and provide the
parties with a copy of the grievance process.

YR LE SHAITTRNY ATE MU0 SOR CUNNAATR AN AL
L {ne -LL“\. ?

TIERITAR]

et | * The information to be included in
. the notice can be found in the
T e | Final Regulations

The 1k 1% Covalbnres oo b esce w1l tersd the Pt stga be s e 0
VR [, tMJ peay 5 Arrond b e
CONTALT IN l’!)ﬂ.\l,\'“:l‘ FCRTITLEIX J TOR}

* Sample notice is included in the
Shipman & Goodwin LLP model
administrative regulations

mrlraavdpl

m:r cfiln lnr\d“ ldcvbﬂtd-lulkrl Magalatans
Hrl!b(ﬂlh k luul

l!.lnﬂllba&wnlnl; kakl eedie,

If, in the course of an investigation, the District decides to investigate
allegations about the complainant or respondent that are not
included in the notice, the District must provide an additional notice.
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Dismissal of a Formal Complaint

The Title IX Coordinator may dismiss a formal
complaint or any allegations therein, under the
following circumstances:

1. The complainant notifies the Title IX Coordinator in
writing that they would like to withdraw the formal
complaint or any allegations therein,

2. The respondent is no longer enrolled in or employed
by the District, or

3. Specific circumstances prevent the District from
gathering evidence sufficient to reach a determination
as to the formal complaint or allegations therein.
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Investigation

Upon a formal complaint being filed, one or more investigators will be
assigned to gather relevant evidence and draft an investigative report.

Burden of

proof

Burden of proof and of
gathering evidence sufficient
to reach a responsibility
determination rests on the
District and not on the
parties.

The District must obtain
voluntary, written consent
(or consent of a
parent/guardian) to obtain
medical records to be used in
the grievance process.

© Shipman & Goodwin LLP 2020

Equal
opportunity
for parties

e The investigator(s)
must provide an
equal opportunity for
the parties to present
witnesses, including
fact and expert
withesses, and other
inculpatory and
exculpatory evidence.

No
restrictions on
either party

* The investigator(s)
may not restrict the
ability of either party
to discuss the
allegations under
investigation or to
gather and present
evidence.
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Investigation

For any meeting or investigative interview, the investigator(s) must provide
a written notice to any party whose participation is invited or expected.
The notice must include:

Date

EIEN

Time

Location

Participants

Purpose

The investigator(s) must provide sufficient time for the party to prepare
to participate.
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Conducting a Thorough Investigation

Interview the parties

«  What happened? When did it happen? Where did it happen? Have you
talked to others about what happened? Did you write down what
happened?

Witness interviews/statements

" Do you know what is alleged to have happened? Where were you when it
happened? Do you know the respondent and/or complainant? For how
long and how would you describe your relationship with them (friend,
acquaintance, etc.)?

Listen carefully to answers. Ask follow up questions.

Start with broad, general questions, then narrow the questions. Avoid
yes/no questions.

© 2021 Shipman & Goodwin LLP. All rights reserved.
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Investigation: Review of Evidence

- The investigator(s) must provide both parties an equal opportunity to
inspect and review any and all evidence obtained as part of the
investigation that is directly related to the allegations in the formal
complaint.

- This includes any evidence upon which the investigator(s) does not
intend to rely and any inculpatory or exculpatory evidence.

- The investigator(s) must send to eaeh- arty (and the party’s advisor, if

any), the evidence subject tg spectlon and rewew in either electronic
format or hard copy. [ )

The parties must have at |east 10 days (10 schol days in the Shipman &
Goodwin model Administfative Regulations) to gubmit a written
response. '

- The investigator(s) must consider these wrut

Mg SpONses prlor to
completing the investigative repOrfe—

/
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Decision-Maker - Written Questions

» After the investigative report is sent to the parties,
the decision-maker(s) must afford each party the
opportunity to submit written, relevant questions |
that a party wants asked of any party or withess.

= The opportunity to submit written questions must be
afforded to the parties even if the District provides a live

hearing.
* The decision-maker(s) must then provide each
party with the answers and allow for additional,
limited follow-up questions from each party.

'

.

* The decision-maker(s) must explain to the party

proposing the question any decision to exclude a

2
question as not relevant. |

?
?
?

ks
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Rape Shield

Investigators and decision-makers are not allowed to ask questions
or seek evidence about a complainant's prior sexual acts because
such acts are deemed irrelevant. The parties may not ask these
guestions of each other.

Unless... the evidence is used to prove:

* someone other than the respondent
committed the alleged offense, or

« specific incidents of past sexual behavist
between the complainant and
respondent and is offered
to prove consent.

© Shipman & Goodwin LLP 2020
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Affirmati\g_Consent

e Affirmative Consent means an active, clear and voluntary
agreement by a person to engage in sexual activity with
another person.

* When determining whether consent for sexual activity was
given, consider the following:
= Was consent given by all persons who engaged in the sexual activity?
= Consent may be revoked at any time.

= |t is the responsibility of each person to ensure that he/she has the
consent of all persons engaged in the sexual activity throughout the
entirety of the sexual activity.

= The existence of a prior or current dating/sexual relationship between
the parties, in and of itself, is not determinative of consent.

© Shipman & Goodwin LLP 2017 63
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Decision-Maker: Responsibility Determination

Decision-makers must weigh the relevant evidence and decide whether

it meets the standard of evidence to demonstrate that sexual

harassment occurred.

= Preponderance of the evidence standard = more likely than not
responsible.

= Clear and convincing evidence = highly probable to be true

The decision must be based on an objective evaluation of the
evidence, and the decision-maker must be able to explain his/her
rationale based on the evidence.

Decision-makers need to use independent judgment and be free from
conflict of interest and bias.

© Shipman & Goodwin LLP 2020 65
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Decision-Maker: Disciplinary Sanctions
e Student respondents found responsible may be subject to discipline up to and including
expulsion.

e Employee respondents found responsible may be subject to discipline up to and including
termination of employment.

Student Respondents

Employee Respondents

Other Respondents

e Other respondents may be subject to exclusion from the District’s programs, activities
and/or property.

Criminal Referrals

 In appropriate circumstances, the District may make a criminal referral.

Remedies

e Remedies must be designed to restore or preserve equal access to the District’s education
programs or activities.

© Shipman & Goodwin LLP 2020 67
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Appeals

When an appeal is filed, the District must:

Provide notice to the other party in writing and implement appeal
procedures equally for both parties;

El

Ensure that the decision-maker(s) for the appeal is not the
investigator(s), Title IX Coordinator, or decision-maker(s) for the
responsibility determination;

<\

Give both parties a reasonable, equal opportunity to submit a written
statement in support of, or challenging, the outcome;

=L

Issue a written decision describing the result of the appeal and the
rationale for the result; and

Provide the written decision simultaneously to both parties.

Ui
i

Supportive measures for either or both parties may be continued
throughout the appeal process.

© Shipman & Goodwin LLP 2020 69
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Informal Resolution Process

* The informal resolution facilitator must be someone other than
the investigator or decision-maker (if already assigned) and must
be free from conflicts of interest, bias, and must serve impartially.

e May be the Title IX Coordinator

* Prior to agreeing to any resolution, any party has the right to
withdraw from the informal resolution process and resume the
grievance process with respect to the formal complaint.

 If a satisfactory resolution is reached through this informal
process, the matter will be considered resolved. If these efforts
are unsuccessful, the formal grievance process will continue.

NOTE: This process is not available to resolve a

formal complaint that an employee sexually
harassed as student.
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Retaliation

Retaliation against any individual
who complains of sexual
harassment is strictly prohibited.
The District must take actions
designed to prevent retaliation as
a result of filing a complaint.
Complaints alleging retaliation
may be filed according to the
grievance procedures for sex
discrimination.
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Record Keeping
If the District has actual knowledge of sexual harassment in an
education program or activity of the District, and for any report
or formal complaint of sexual harassment, the District must
create and maintain for a period of seven (7) years records of
any actions, including any supportive
measures, taken in response to a report
or formal complaint of sexual harassment.

e The District must document the basis for its
conclusion that its response was not deliberately
indifferent, and document that it has taken S ———
measures designed to restore or preserve equal access to the District’s
education program or activity. If the District does not provide a
complainant with supportive measures, then the District must
document the reasons why such a response was not clearly
unreasonable in light of the known circumstances.
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A second grade student kisses another ‘:"
second grade student on the cheek on the = @
playground.

How do you respond? i

What information do you want to know?

M,

. Is this sexual harassment?
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’A female student complains that a male

J student (1) hikes his shorts up in gym

. class so that his private parts are
exposed; (2) stands up on his chair in
class so that his back side is close to her
face; (3) plays an inappropriate and
sexual song in Spanish class that makes
her uncomfortable; and (4) throws his
body on her and other students while
playing tag at recess. The female and
male student are friends and sit
together, voluntarily, every day at lunch.

.

Scenario:

How do you respond?

What information do you want to
know?

Is this sexual harassment?

Is it bullying?
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Scenario:

Parents of student in your school recently disclosed to the guidance counselor that
their daughter was sexually assaulted off campus by a male student at your school.
The counselor encourages the filing of a police report, refers the student to rape

counseling, and provides a waiver for all final exams. The counselor also informs the
principal. Other students in the school learn about the report and begin to harass
the victim at school and on social media. The counselor is able to identify one of the
alleged harassers. The parents and student are not informed of any investigation or
the outcome of any review of the matter by any district personnel.
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Questions?

These materials have been prepared by Shipman & Goodwin LLP for informational purposes only. They are not intended as advertising and should not be considered legal advice. This information
is not intended to create, and receipt of it does not create, a lawyer-client relationship. Viewers should not act upon this information without seeking professional counsel.
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